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DISCLAIMERS

• Nothing presented here is legal advice

• Even prior to COVID-19, there were many telepsychiatry questions 

that had no answers

• There is little consistency in how states are addressing 

telemedicine

Music provided by www.Pond5.com



DISCLAIMERS

• Things can change daily

› Federal regulators are relaxing requirements

› States are relaxing requirements

• What is true today may not be true tomorrow



AGENDA

• Introduction

• Legal hurdles

• Clinical hurdles

• Prescribing issues

• Other issues

› Preparing for post-PHE

› Malpractice insurance

› “How to’s”



THREE PHASES

• Phase 1

› Pre-PHE

› Rules unclear

• Phase 2

› PHE

› Rules totally unclear due to regulatory actions and inaction

• Phase 3

› Post-PHE

› No crystal ball
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https://www.prms.com/media/2337/telepsychiatry-checklist-3-19-20.pdf

https://www.prms.com/media/2337/telepsychiatry-checklist-3-19-20.pdf


https://www.prms.com/faq



INTERNET PRESCRIBING

• Internet prescribing based solely on online questionnaire

› Two regulatory prohibitions:

• For providers:  States regulate prescribers – and prohibit prescribing 

based solely on an online questionnaire

• Pharmacies:  Online pharmacies cannot fill prescriptions based solely 

on an online questionnaire

› Ryan Haight Act – amends Controlled Substances Act  



FEDERAL REGULATION OF 

INTERNET PRESCRIBING

• Controlled Substance Act

› 21 USC § 829(e) – Controlled Substances Dispensed By Means of the Internet

• “No controlled substance that is a prescription drug…may be delivered, 

distributed or dispensed by means of the Internet without a valid prescription.”

• “Valid prescription means a prescription that is issued for a legitimate medical 

purpose in the usual course of professional practice by –

› A practitioner who has conducted at least 1 in-person medical evaluation 

of the patient, or a covering practitioner

› In-person medical evaluation means a medical evaluation that is 

conducted with the patient in the physical presence of the practitioner”



TELEPSYCHIATRY

• Providing psychiatric services remotely, typically through 

videoconferencing

• Psychiatrist and patient are in different locations

• We are NOT talking about a patient on short vacation who needs 

prescription called in



TELEPSYCHIATRY

• Telephone treatment may or may not be considered telemedicine

• Don’t be confused by state Medicaid laws:

• Typically say state won’t reimburse for phone calls

• Compliance with all state laws, including licensure 

laws, is still required



EVEN IF NOT TECHNICALLY TELEMEDICINE…

• You still need to meet the standard of care

• If patient is in a different state, you may still need a 

license in the patient’s state





HIPAA REQUIREMENTS

• Privacy Rule  

› Business Associate Agreement if has access to PHI

• Check Privacy Policy

• Breach Notification Rule

› BA must notify covered entity of any breach

• Security Rule

› Encryption 

› BA must provide audit trails – who has accessed PHI

› Include telepsych activities in Security Risk Assessments



https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/index.html

https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/index.html
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TAKE AWAY POINT #1

Treatment is rendered where the patient is 

physically located.



WHERE ARE TELEMEDICINE SERVICES RENDERED?

From the boards:

• NY:  “It is the location of the patient that defines where 

the care has been delivered and the jurisdiction of 

applicable regulations” 

• SC:  “The Board adheres to the view that the practice of 

medicine occurs where the patient is physically located”



STATE LICENSURE REQUIREMENTS

• Varies by state

› Full license

› Special purpose / telemedicine license

› Just registration

• Can be exceptions



PRMS.com/faq



TYPICAL TOPICS ADDRESSED IN TELEMEDICINE LAWS

• Informed consent

• Medical records

• Confidentiality and security

• Physician-patient relationship

• Follow-up care

• Verification of patient’s identity 

• Etc.



IN-PERSON EXAMINATION / 

FACE-TO-FACE EVALUATION

 Federal law (Ryan Haight Act)

 State law - no uniformity

 Some boards do not address it 

 Some boards say in-person exam is not required

 Some boards say it depends

On where the patient is located 

On prescribing







TAKE AWAY POINT #2

Utilizing telemedicine does not alter the standard

of care to which the physician will be held – it is

the same standard of care that would apply if the

patient was in the physician’s office or facility.



TELEMEDICINE - STANDARD OF CARE

From the Medical Board of California:

“The standard of care is the same whether the patient is seen in-
person, through telemedicine or other methods of electronically 
enabled health care.”

“In summary, the law governs the practice of medicine, and no matter how 
communication is performed, the standards are no more or less…Physicians 
practicing via telemedicine are held to the same standard of care, and retain the 
same responsibilities of providing informed consent, ensuring the privacy of 
medical information, and any other duties associated with practicing medicine.”

Practicing Medicine Through Telemedicine Technology, www.mbc.ca.gov/Licensees/Telehealth.aspx 



FACTORS THAT MAY EVIDENCE THE STANDARD OF 

CARE

• Statutes – federal and state

• Regulations – federal and state

• Court opinions – federal and state

• Other regulatory materials – federal and state (such as state 
medical boards)

• Authoritative clinical guidelines

• Policies and guidelines from professional organizations

• Journal / research articles

• Accreditation standards

• Facility policies and procedures



FROM RHODE ISLAND

Medical Board Guidelines -

Informed Consent: 

Delivery of medical services via the Internet requires expanded responsibility on the part of the 

physician in informing and educating the patient. A patient has the right to know what personal data 

may be gathered and by whom. Limitations as defined within HIPAA and the HITECH act should be 

observed and followed. It should be clearly explained to patients when online communication should not 

take the place of an in-person interaction with a health care provider. 

www.health.ri.gov/publications/guidelines/provider/AppropriateUseOfTelemedicineAndTheInternetInMedicalPractice.pdf



FROM RHODE ISLAND

Medical Board Guidelines -

Section Three:  An Appropriate Physician-Patient Relationship 

…

It is the physician who has the professional responsibility to consider these differences [in telemedicine] 
in their evaluation and management of the patient…

The physician-patient relationship is fundamental to the provision of acceptable medical care.  It is the 
expectation of the BMLD that physicians recognize the obligations, responsibilities and patient rights 
associated with establishing and maintaining an appropriate physician-patient relationship whether or 
not face –to-face contact between physician and patient has occurred.  However, when a patient’s clinical 
presentation suggests the need for an in-person physical examination, the patient should be referred 
for an in-person evaluation which is documented in the medical record.  Failure to make necessary 
referrals or progressions to treatments without doing so constitutes unprofessional conduct… 

www.health.ri.gov/publications/guidelines/provider/AppropriateUseOfTelemedicineAndTheInternetInMedicalPractice.pdf



FROM NORTH CAROLINA

Different Medical Board Position Statement –
Availability of Licensees to their Patients

It is the position of the North Carolina Medical Board that once a relationship between a licensee and a patient 
is created, it is the duty of the licensee to provide care whenever it is needed or to assure that proper backup by 
a healthcare provider is available to take care of the patient during or outside normal office hours.

If the licensee is not going to be available after hours, the licensee must provide clear instructions to the 
patient for securing after-hours care.  It is the responsibility of the licensee to ensure that the patient has 
sufficient information regarding how to secure after-hours care.

It should be noted that these duties are applicable to a licensee whether the licensee is practicing telemedicine 
or practicing medical through traditional means.

www.ncmedboard.org/resources-information/professional-resources/laws-rules-position-statements/position-statements/availability_of_licensees_to_their_patients



www.ebglaw.com/telemental-telebehavioral-survey/



www.americantelemed.org/policy-page/state-telemedicine-gaps-reports



www.cchpca.org/jurisdiction/arizona







www.fsmb.org/Media/Default/PDF/Publications/FSMB%20Telemedicine%20Policy%20News%20Release_042614.pdf

www.fsmb.org/Media/Default/PDF/FSMB/Advocacy/FSMB_Telemedicine_Policy.pdf





www.psychiatry.org/File%20Library/Psychiatrists/Directories/Library-and-Archive/resource_documents/Resource-2014-Telepsychiatry-Clinical-Psychiatry.pdf



www.jaacap.com/article/S0890-8567(08)60154-9/abstract 

Volume 47, Issue 12, Pages 1468-1483 (December 2008)

Practice Parameter for Telepsychiatry With Children and Adolescents

Accepted 19 July 2008. 

Abstract

This practice parameter discusses the use of telepsychiatry to provide services to children 

and adolescents. The parameter defines terms and reviews the status of telepsychiatry as a 

mode of health service delivery. Because many of the issues addressed are unique to 

telepsychiatry, the parameter presents principles for establishing a telepsychiatry service 

and optimizing clinical practice within that service. The principles presented are based on 

existing scientific evidence and clinical consensus. Telepsychiatry is still evolving, and this 

parameter represents a first approach to determining “best practices.” The parameter 

emphasizes the integration of telepsychiatry within other practice parameters of the 

American Academy of Child and Adolescent Psychiatry. J. Am. Acad. Child Adolesc. 

Psychiatry, 2008;47:(12)1468–1483.

http://www.jaacap.com/home
http://www.jaacap.com/issues?Vol=47
http://www.jaacap.com/issues/contents?issue_key=S0890-8567(08)X6007-1


https://higherlogicdownload.s3.amazonaws.com/AMERICANTELEMED/618da447-dee1-4ee1-b941-

c5bf3db5669a/UploadedImages/Practice%20Guideline%20Covers/NEW_ATA%20Children%20&%20Adolescents%20Guidelines.pdf



TAKE AWAY POINT #3

Contact all applicable medical boards

to determine if you can do what you want to do

without violating applicable laws!

• Licensure requirements?

• In-person physical examination required?

• ?
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TECHNOLOGY IS ONLY

A TOOL

Technology is a tool that can partially restore the lost 

abilities to evaluate and treat patients at a distance, but 

by itself, technology cannot completely restore all 

abilities.
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Prescribing Controlled Substances

via Telepsychiatry:  

Compliance with State and Federal Law



Compliance with State Prescribing Law



Is prescribing controlled substances via telemedicine allowed 
by prescriber’s state and patient’s state (if different)?



PRESCRIBING CONTROLLED 

SUBSTANCES VIA TELEMEDICINE

• No uniformity

› Some boards do not address it 

› Some boards say yes

› Some boards say no

› Some boards say no, then yes in some cases!



If prescribing controlled substances via telemedicine 

allowed by prescriber’s state and patient’s state (if 

different), under what conditions?



www.nascsa.org/stateprofiles.htm



Compliance with Federal Controlled Substances 

Act
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• Controlled Substances Act

› Amended in 2008 by the Ryan Haight Online Pharmacy Protection 

Act - 21 USC § 829(e)(3)

FEDERAL REGULATION 



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight Act)

• “No controlled substance that is a prescription drug…may be 

delivered, distributed or dispensed by means of the Internet 

without a valid prescription.”

› Note: “dispense” is defined in §802(10) to include prescribing



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight Act)

• “Valid prescription means a prescription that is issued for a 

legitimate medical purpose in the usual course of professional 

practice by –

› A practitioner who has conducted at least 1 in-person medical 

evaluation of the patient, or a covering practitioner

• In-person medical evaluation means a medical evaluation that is 

conducted with the patient in the physical presence of the 

practitioner



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan 

Haight Act)

• Exception to the in-person visit requirement is 

“telemedicine”

› But as defined by the CSA



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight Act)

• 7 definitions of telemedicine / 7 exceptions to in-person visit

1. Patient in facility with federal DEA registration

2. Patient in presence of a treater with DEA registration in patient’s 

state

3. Indian Health Service

4. Public health emergency



https://www.deadiversion.usdoj.gov/coronavirus.html

https://www.deadiversion.usdoj.gov/coronavirus.html


FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight Act)

• 7 definitions of telemedicine / 7 exceptions to in-person visit

5.  Special registration from Attorney General

6.  Medical emergency

7. Other circumstances, as deemed by Attorney   

General and Secretary



64
https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf

https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf


https://www.hhs.gov/opioids/sites/default/files/2018-09/hhs-telemedicine-dea-final-508compliant.pdf

https://www.hhs.gov/opioids/sites/default/files/2018-09/hhs-telemedicine-dea-final-508compliant.pdf


https://www.hhs.gov/opioids/sites/default/files/2018-09/hhs-telemedicine-hhs-statement-final-508compliant.pdf

https://www.hhs.gov/opioids/sites/default/files/2018-09/hhs-telemedicine-hhs-statement-final-508compliant.pdf




https://www.fda.gov/media/136317/download

https://www.fda.gov/media/136317/download


https://www.samhsa.gov/coronavirus

https://www.samhsa.gov/coronavirus


https://www.samhsa.gov/sites/default/files/covid-19-42-cfr-part-2-guidance-03192020.pdf

https://www.samhsa.gov/sites/default/files/covid-19-42-cfr-part-2-guidance-03192020.pdf
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MEDICAL MALPRACTICE INSURANCE

• Not all carriers cover telemedicine

• Some carriers will only cover telemedicine if specific conditions are met
› Ex:  only cover if patient is in physician’s state

› Ex:  only consultation, not treatment

› Ex:  only cover in desirable jurisdictions

• Not all carriers will cover services rendered out of state
› May not be set up to defend in patient’s state

• Some carriers may have premium surcharge for telemedicine
› Ex:  if patients are in a state without damage caps

• ASK:
› Does carrier cover telemedicine?

› Are there any restrictions?

› Are there any requirements?

› Is there a surcharge?

› Is there coverage for suits brought out of state?

• Resource:  www.cchpca.or/gtelehealth-policy/malpractice

http://www.cchpca.or/gtelehealth-policy/malpractice


Providing Telehealth Services across State Lines 

Providers who practice telehealth across State lines may experience 

barriers with liability coverage. Carriers who are licensed to provide 

liability coverage in a limited number of states are not able to cover 

telehealth services rendered in a state in which they are not licensed.
3

Maryland Health Care Commission, March 2018 

mhcc.maryland.gov

Accessed June 12, 2020



“HOW TO” REMINDERS

Before the encounter

› Equipment

› Clinical information

› Dress

› Noise and privacy

› Background and lighting

› Cultural competence



“HOW TO” REMINDERS

During the encounter

› Introductions

› Consent

› Framing

› Comfort

› Silence device and microphones (until the session starts)

› Encourage questions

NO YELLING!!!



“HOW TO” REMINDERS

After the encounter

› Follow-up appointments noted

› Technical issues reported to appropriate support personnel 



https://www.ama-assn.org/delivering-care/public-health/helping-private-practices-navigate-non-essential-care-during-covid-19

https://www.ama-assn.org/delivering-care/public-health/helping-private-practices-navigate-non-essential-care-during-covid-19


https://www.ama-assn.org/practice-management/digital/ama-quick-guide-telemedicine-practice

https://www.ama-assn.org/practice-management/digital/ama-quick-guide-telemedicine-practice


https://www.psychiatry.org/psychiatrists/covid-19-coronavirus

https://www.psychiatry.org/psychiatrists/covid-19-coronavirus


https://www.psychiatry.org/psychiatrists/covid-19-coronavirus/practice-guidance-for-covid-19

https://www.psychiatry.org/psychiatrists/covid-19-coronavirus/practice-guidance-for-covid-19


© 2014 Professional Risk Management Services, Inc. (PRMS)



© 2014 Professional Risk Management Services, Inc. (PRMS)



FINAL COMMENTS

• PRMS resources available to all

› FAQs (www.prms.com/faq)

• Telepsych checklist

• State waiver info

• Preparing for what’s next

• Additional resources available to those insured through PRMS

› RMCS:  one-on-one consultation with Risk Managers

› Post-PHE state-specific telemedicine information

http://www.prms.com/faq


WWW.PRMS.COM

(800) 245-3333

THEPROGRAM@PRMS.COM

LEARN MORE ABOUT OUR PSYCHIATRIC 

PROFESSIONAL LIABILITY POLICY



WWW.PRMS.COM/BLOG

FOLLOW US AT @PRMS

STAY IN THE KNOW WITH THE LATEST 

PRMS NEWS


